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the railroad company summoned as garnishee in that case happened to be 
incorporated in the state where the garnishment was instituted, and not in 
the state where the debtor resided, was hired, and earned his wages, we 
were soon told that a garnishment was void for want of jurisdiction unless 
either the debtor or garnishee was domiciled in the state where the garnish- 
ment was had. Now this contention is happily silenced. 

A man by the name of Harris living in North Carolina borrowed money 
of a man by the name of Balk living in the same state. Later Harris went 
to Baltimore, Md., for a day, on business; and while there he was summoned 
as the garnishee of Balk, who was served only by publication. On his return 
without defending the garnishment, Harris was sued by Balk in North 
Carolina; after which he authorized his attorney to confess judgment and pay 
the debt into the Maryland court. This payment being made, Harris set it 
up in the North Carolina court as a defense to the action of his creditor. 
The case went up and down in the North Carolina courts for several years 
(for various reports of the case see 122 N. C. 64, 30 S. E. 318, 45 L. R. A. 257 ; 
124 N. C. 467, 32 S. E. 799, 45 L. R. A. 260, 70 Am. St. Rep. 606; 130 N. C. 
381, 41 S. E. 94°; 132 N. C. 10, 43 S. E 477); but finally it reached' the 
Supreme Court of the United States ; ,and* there it was held that the courts 
of North Carolina erred in not giving full faith and credit to the judgment 
of the Maryland court set up as a defense. It was held in North Carolina 
that the garnishment was no defense because neither Balk nor Harris resided 
in Maryland, and the debt was not contracted nor payable there. This was 
held to be error. Harris v. Balk (1905), 198 U. S. 215, 25 S. Ct. 625. 

It will be seen that judgment by confession is as perfect a defense as 
judgment and payment on contest. The Supreme Court of the United States, 
however, added a very salutary limitation to its judgment, in declaring that 
if a garnishee would avail himself of garnishment and payment thereunder 
in a case in which the principal debtor was not personally served, he must 
give his creditor such notice of the garnishment as will enable him to make 
defense. In this case it was held that notice after payment was sufficient, 
inasmuch as the statutes of Maryland permit the principal defendant to have 
restitution at any time within a year on proof that he was not indebted. 

J. R. R. 

Malicious Interference With the Contract of Employment. — The 
"Right to Contract," is gradually taking on more definite shape by the 
decisions of the courts in controversies between employers and employees, 
growing out of existing labor conditions, and arising from the various devices 
resorted to by one party or the other to secure and maintain a position of 
advantage of one over the other. 

The "Right to Contract" as it is sometimes termed, includes certain rights 
existing aside from the rights created by the contract, either as between the 
parties to the contract, or as to third parties. As between the parties to the 
relation, there are rights, existing independent of the contract, or before it is 
entered into, — such as a right by each party not to be defrauded, or put under 
duress or undue influence, by the other. And as between the parties to the 
relation or proposed relation and third parties, there are certain rights of 
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non-interference by such third parties, which have been difficult to define. 
These, of course, can conceivably take two forms : I. Right to exemption 
from such interference as prevents or tends to prevent the formation of the 
contract; and 2. Right to exemption from such interference as induces or 
tends to induce a breach or termination of the contractual relation already 
entered into. These latter are usually divided into two classes : (A) contracts 
of service, and (B) contracts other than for service; and the first of these 
may be divided into (a) contracts of service for a definite term, or (b) those 
terminable at the will of either party. The controversies have been largely 
concerning 1, A(b), and B. 

Judge 1 Cooley in his work on Torts, p. 328, states the general principle 
underlying these rights as follows: "It is part of every man's civil rights 
that he be left at liberty to refuse business relations with any person whom- 
soever, whether the refusal rests upon reason, or is the result of whim, 
caprice, prejudice, or malice. With his reasons neither the public nor third 
parties have any concern. It is also his right to have business relations with 
any one with whom he can make contracts, and if he is wrongfully deprived 
of this right by others, he is entitled to redress. Thus if one is prevented by 
the wrongful act of a third party from securing some employment he has 
sought, he suffers a legal wrong, provided he can show that the failure to 
employ him was the direct and natural consequence of the wrongful act." 

One phase of this question,— the right to have an existing contractual 
relation of service', though terminable at will, not disturbed by a third person 
without justifiable cause has been carefully dealt with in the recent case of 
Berry v. Donovan (1905), — Mass.— ,74 N. E. Rep. 603. The facts were: 

"This is an action of tort, brought to recover damages sustained by reason 
of the defendant's malicious interference with the plaintiff's contract of 
employment." Plaintiff was a shoemaker employed by Goodrich & Co. under 
a contract terminable at will, and had been so employed for nearly four years. 
The defendant was the representative, and a member, of the Boot & Shoe 
Makers' Union. The evidence showed that he caused Goodrich & Co. to 
discharge the plaintiff greatly to his damage. Shortly before the discharge 
of the plaintiff, a contract was entered into between the Union and Goodrich 
& Co., which was signed by the defendant for the Union, and which stipulated 
that "the employer agrees to hire only members of the Union in good stand- 
ing, and agrees not to retain any shoe worker in his employment after 
receiving notice from the Union that such shoe worker is objectionable to 
the Union on account of being in arrears for dues, or disobedience of Union 
rules or laws, or from any other cause." Plaintiff was not a member of the 
Union. Soon after the contract was made defendant demanded of Goodrich 
that the plaintiff be discharged, and the evidence tended to show that the 
sole ground for the demand was that the plaintiff was not a member of the 
Union and that he persistently declined to join it after repeated suggestions 
that he should do so. At the close of the evidence the defendant asked that 
the jury be instructed, that the contract with Goodrich & Co. was valid; that 
the defendant had a right to call the firm's attention to the fact that they 
were violating its terms by keeping the plaintiff employed, and insisting 
upon an observance of the contract even if the defendant knew such observance 
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would result in plaintiff's discharge; that the contract was a justification of the 
defendant's acts ; and that he could not be liable unless he used threats, 
intimidation, slander, or unlawful coercion to or against plaintiff's employer, 
and thereby induced plaintiff's discharge. The court refused to give this 
charge, the defendant excepted, and plaintiff had judgment for $1,500 In 
overruling defendant's exception, Knowlton, C. J., says : "The primary 
right of plaintiff to have the benefit of his contract and to remain undisturbed 
in the performance of it is universally recognized. Such a right can lawfully 
be interfered with only by one who is acting in the exercise of an equal or 
superior right which comes in conflict with the other. An intentional inter- 
ference with such a right without lawful justification is malicious in law, 
even if it is from good motives and without express malice," citing Walker v. 
Cronin, 107 Mass. 555-562; Plant v. Woods, 176 Mass. 492-498, 57 N. E. ion, 
51 L. R. A. 339, 79 Am. St. Rep. 330; Allen v. Flood (1898), A. C. 1-18; 
Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598-613; Reed v. Friendly 
Society, etc. (1902), 2 K. B. 88-96; Giblan v. National etc. Union (1903), 
2 K. B. 600-617. 

As to the provision of the contract by which the employer agreed not to 
keep in his employment any shoe worker that was objectionable to the 
Union for any cause, it is said "Whatever the contracting parties may do 
if no one but themselves is concerned, it is evident that, as against the work- 
man, a contract of this kind does not of itself justify interference with his 
employment by a third person who made the contract with his employer. 
Curran v. Galen, 152 N. Y. 33, 46 N. E. 299, 37 L. R. A. 802, 57 Am. St. 
Rep. 496. No one can legally interfere with the employment of another 
unless in the exercise of some right of his own, which the law respects. His 
will so to interfere for his own gratification is not such a right. * * * 
If the plaintiff's habits or conduct or character had been such as to render 
him an unfit associate in the shop for ordinary workmen of good character, 
that would have been a sufficient reason. * * * The only reason for pro- 
curing his discharge was his refusal to join the Union." Is such an interference 
unlawful? Labor unions justify it as a kind of competition, either competi- 
tion among laborers themselves, or competition between employers and 
employees. Of the first of these the court says : Such competition "would 
justify a member of the Union, who was seeking employment for himself, in 
making an offer to serve on such terms as would result, and as he knew 
would result, in the discharge of the plaintiff by his employer, to make a 
place for the new comer. Such an offer, for such a purpose, would be 
unobjectionable. It would be merely the exercise of a personal right, equal 
in importance to the plaintiff's right. But an interference by a combination 
of persons to obtain the discharge of a workman because he refuses to comply 
with their wishes, for their advantage, in some matter in which he has a right 
to act independently, is not competition." * * * "Inducing a person to 
join a union has no tendency to aid them in such competition. Indeed, the 
object of organizations of this kind is to prevent such competition, to bring 
all to equality and to make them act together in a common interest." 

As to the second — the competition between employers and the employed, — 
in the strict sense, this is hardly competition. "It is a struggle or contention 
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of interests of different kinds which are in opposition, so far as the division 
of profits is concerned." It permits "reasonable efforts of a proper kind, 
which have a direct tendaicy to benefit one party in his business at the 
expense of the other. It is no legal objection to action whose direct effect 
is helpful to one of the parties in the struggle that it is also directly detri- 
mental to the other." The gain which a labor union may expect to derive 
from inducing others to join it "is too remote to be considered a benefit 
in business such as to justify the infliction of intentional injury upon a 
third person for the purpose of obtaining it. If such an object were treated 
as legitimate, and allowed to be pursued to its complete accomplishment, 
every employee would be forced into membership in a union, and the unions, 
by a combination of those in different trades and occupations, would have 
complete and absolute control of the industries of the country. Employers 
would be forced to yield to all of their demands or go out of business. The 
attainment of such an object in the struggle with employers would not be 
competition but monopoly. A monopoly, controlling anything which the 
world must have is fatal to prosperity and progress. In matters of this kind 
the law does not tolerate monopolies. The attempt to force all laborers to 
combine into unions is against the policy of the law, because it aims at 
monopoly. It therefore does not justify causing the discharge, by his em- 
ployer, of an individual laborer working under a contract." * * * 
"Labor unions cannot be permitted to drive men out of employment because 
they choose to work independently." 

"The fact that the plaintiff's contract was terminable at will, instead of 
ending at a stated time does not affect his right to recover. It only affects 
the amount that he is to receive as damages," citing Moron v. Dunphy, iyy 
Mass. 485-487, 59 N. E. 125, 52 L. R. A. 115, 83 Am. St. Rep. 289; Perkins v. 
Pendleton, 99 Me. 166-176, 38 Atl. 96, 60 Am. St. Rep. 252; Lucke v. Clothing 
Cutters' Assn., yy Md. 396, 26 Atl. 505, 19 L. R. A. 408, 39 Am. St. Rep. 421 ; 
London Guarantee Co. v. Horn, 101 111. App. 355, 206 111. 493, 69 N. E. 526, 
99 Am. St. Rep. 185. 

There have been a great variety of opinion and much conflict upon cases 
of this kind. In Allen v. Flood [1898], A. C. 1, the House of Lords with 
an extraordinary conflict of views, and contrary to the opinion of the 
majority of the law judges called upon to advise them, held that "Persuading 
or inducing a man without unlawful means, (in this case inducing a master 
to discharge two workmen not hired for a definite period of time, by inform- 
ing the employer of the intention of all of the other workmen in the master's 
employ to strike), to do something he has a right to do, though to the preju- 
dice of a third person, gives that person no right of action whatever the 
persuader's motive may have been." The same view was held by the Court 
of Appeals of New York in a decision in which there was almost as great 
a variety of opinion, — in the case of National Protective Association v. 
Cumming, 170 N. Y. 315. 

In the later English cases, what was supposed to be the rule in Allen v. 
Flood, has been considerably modified. In Quinn v. Leathern [1901], A. C. 
495, it is said, "A combination of two or more, without justification or excuse 
to injure a man in his trade by inducing his customers or servants to break 
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their contracts to deal with him or continue in his employment, is, if it results 
in damages to him, actionable ;" and in the later case of Giblan v. National 
Amalgamated etc. Union, L. R. [1903] 2 K. B. 600, Romer, L. J., says that 
"A combination of two or more persons without justification, to injure a 
workman by inducing employers not to employ him or continue to employ 
him, is, if it results in damage to him, actionable," — relying on Quinn v. 
Leathern. 

In Massachusetts these questions have 1 in recent years been more fully 
and carefully considered by the Supreme Judicial Court, than in any of the 
other States, and the decision here commented upon was already fairly in- 
volved in what had been said before. In Carew v. Rutherford, 106 Mass. I, 
(1870), Judge Chapman held that a conspiracy against a person to obtain 
money from him which he was under no legal liability to pay, by inducing 
his workmen to leave him, and by deterring others from entering his employ- 
ment, or by threatening to do this so that he is induced to pay the money, 
is illegal, and actionable. In Walker v. Cronin, 107 Mass. 555 (1871), Judge 
Wells, held on demurrer that a count alleging the defendant wilfully induced 
workmen to leave plaintiff's employment, and others who were about to enter 
it to abandon it, stated a cause of action. In May v. Wood, 172 Mass. 11, on 
14, (1898), Mr. Justice Holmes, in dissenting to the ruling of the majority 
on a demurrer as to what were essential allegations in such cases, said, "I re- 
gard it as settled in this Commonwealth, and rightly settled, that an action 
will lie for depriving a man of custom, that is, possible contracts, as well 
when the result is effected by persuasion as when it is accomplished by fraud 
or force, if the harm is effected simply from malevolence, and without some 
justifiable cause, such as competition in trade," — citing several earlier Massa- 
chusetts cases. In Plant v. Woods, 176 Mass. 492, 79 Am. St. Rep. 330 (1900), 
it was held by Hammond, J., (Holmes, J. dissenting), that "a general scheme 
on the part of a labor union to compel the members of another union to 
desert it and become members of the former, and if necessary to that end 
to threaten employees and cause them to believe there would be trouble and 
strikes or boycotts if they continue, unles they abandon their own union and 
join the other, is unlawful and may be enjoined, and it is not material that 
no violence has been resorted to." And in Moran v. Dunphy, 177 Mass. 485, 
Holmes, C. J., himself said, "Maliciously procuring the discharge of a servant, 
whether accomplished by intimidation, slander or malevolent advice is action- 
able." "Maliciously and without justifiable cause to induce a third person -to 
end his employment, whether the inducement be false slanders or successful 
persuasion is an actionable tort." This is the same principle, though the 
reverse in application, as the decision in Berry v. Donovan, above. The 
opinion contains pretty full references to the cases upon the subject. For 
criticism of Allen v. Flood, see 1 Mich. Law Rev. p. 28; and for a short 
history of such actions see 2 Mich. Law Rev. p. 305. H. L. W. 



